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PER CURI AM
Appel lant challenges the district court’s application of

United States v. Leon, 468 U. S. 897 (1984), to render adm ssible

evi dence seized pursuant to a search warrant whose validity on
probabl e cause grounds was later called into doubt. W find no
error in the district court’s application of Leon and accordingly

affirm

l.

On May 22, 2003, state police officers searched the residence
of appellant Al ejandro Ci sneros-Myoral in Wnston-Salem North
Carolina. Their search was conducted pursuant to a warrant that
had been issued by a magistrate earlier that day. In the
application for that warrant, a detective with the Wnston-Sal em
Pol i ce Departnent had recounted the events that had cast suspicion
on appellant. “During the nonth of Miy,” the application
expl ained, a “confidential informant” had told the detective that
appel lant was selling drugs from his hone. The detective had
visited Ci sneros-Mayoral’ s abode to investigate the tip. At the
front door, the detective “snelled a strong odor of freshly cut
marijuana comng fromthe residence.” He detected the sane snell
within the apartnent after appellant allowed himto enter. The
detective was famliar with the odor, the application stated

because of his extensive police experience. The application



neglected to specify which day in May the visit to G sneros-
Mayoral * s resi dence had occurred. It also failed to nention that,
shortly before seeking the warrant, the detective had returned to
t he resi dence and once nore detected the odor of marijuana.

During the search, officers recovered two firearns, one of
which had its serial nunmber renoved. Appellant admtted that the
weapons bel onged to him \When pressed about his imm gration status
later in the investigation, C sneros-Myoral conceded to a federal
agent that he was present in the United States illegally.

Appel lant was indicted for possession of firearns as an
illegal alien, see 18 U S.C 8 922(9g)(5) (2000), and possession of
a firearm from which the manufacturer’s serial nunber had been
renoved, see 8§ 922(k). He noved to suppress the evidence seized
during the search on Fourth Anendnent grounds. The district court
denied this notion and appellant entered a conditional guilty plea
on the first count, reserving the right to appeal the suppression

i ssue. G sneros-Myoral now appeal s.

1.
The district court concluded that, even if the search were
unsupported by probable cause, the officers’ reliance on the

warrant satisfied the good-faith standard of United States v. Leon,

468 U.S. 897 (1984). We review this application of Leon de novo.

See United States v. DeQuasie, 373 F.3d 509, 520 (4th GCr. 2004).




Under Leon, the fruits of a search conducted pursuant to a

warrant -- even a warrant |ater deened unsupported by probable
cause -- may not be suppressed unless “a reasonably well trained
police officer woul d have known t hat the search was ill egal despite

the magi strate’s authorization.” Leon, 468 U S at 922 n.23. An

officer “will have no reasonable grounds for believing that the

warrant was properly issued,” however, and the fruits of the search
will remain subject to suppression, under four conditions that the
Leon Court descri bed:

(1) “the magistrate . . . was msled by information
inan affidavit that the affiant knew was fal se or would
have known was fal se except for his reckl ess disregard of
the truth”;

(2) the nmagistrate acted as a rubber stamp for the
officer and thus “wholly abandoned” his detached and
neutral “judicial role”;

(3) the affidavit is “so lacking in indicia of
probable cause as to render official belief in its
exi stence entirely unreasonable”; or

(4) the warrant is “so facially deficient -- i.e.,
in failing to particularize the place to be searched or
the things to be seized -- that the executing officers

cannot reasonably presune it to be valid.”

Id. at 923 (citations omtted); United States v. Bynum 293 F. 3d

192, 195 (4th G r. 2002). The foregoing rubric recognizes that,
because judicial officers have “no stake in the outcone of
particular crimnal prosecutions,” the prospect of exclusion of
evi dence “cannot be expected significantly to deter them” Leon,

468 U. S. at 917. By creating a safe harbor for warranted searches,
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subject to the four enunerated exceptions, Leon pronotes |aw
enforcenment’s reliance on the warrant process and avoids
“Iplenalizing the officer for the magi strate’s error.” |1d. at 921.

It is wundisputed that the search at issue here occurred
pursuant to a duly issued warrant. The fruits of that search wll
therefore be adm ssible under Leon unless one of the four
exceptions described in the case applies. Appellant concedes that
the first exception is inapplicable because there is no indication
that the investigating detective included any falsehoods in the
warrant application. Appellant contends that the remaining three
exceptions set forth in Leon do apply, however, and that the search
of his residence was accordingly i nproper.

Appellant’s reliance on Leon’s fourth exception, which

concerns a warrant’'s facial characteristics, is msplaced. In
appl yi ng that exception, courts have | ooked to whether the warrant
provi ded the executing officer with sufficient indication of the

task required of him See United States v. Towne, 997 F.2d 537,

549 (9th Cir. 1993). Here, the warrant and attached affidavit
plainly identify the place to be searched -- appellant’s residence
-- and the itens sought -- marijuana and associ at ed paraphernali a;
i ndeed, appellant does not claimotherw se.

Ci sneros-Mayoral s reliance on Leon’ s two remnai ni ng excepti ons
is simlarly unavailing. Warrants based on uncorroborated tips

from*“unknown, unavail able” informants, United States v. Wl helm




80 F.3d 116, 123 (4th G r. 1996), may be “so lacking in indicia of
probabl e cause as to render official belief in its existence
entirely unreasonable.” Leon, 468 U S. at 923 (citation omtted).
But here the investigating detective followed up the tip by
visiting G sneros-Myoral’'s apartnent. His detection of the odor
of marijuana there only corroborated the informant’s allegation
that appellant was using his residence to traffic in narcotics.
And the detective's provision of this information to the magi strate
el evated the warrant application beyond the “bare bones” status

t hat we have previ ously condemed, see Wl helm 80 F.3d at 121, and

supplied the issuing magi strate with adequate information to nake
a probabl e cause determ nation. |ndeed, other courts have deened
drug odor sufficiently indicative of crimnal activity to support

probabl e cause. See, e.qg., United States v. Sweeney, 688 F.2d

1131, 1137-38 (7th Cr. 1982). Mndful of this precedent, we can
hardly conclude that the warrant application was “so lacking in
indicia of probable cause as to render official belief in its
exi stence entirely unreasonable.” Leon, 468 U S. at 923 (citation
omtted).

Further, there is no indication that the magi strate negl ected
his proper role as a “detached and neutral” arbiter by acting as a
rubber stanp for the police’'s request. [d. at 921. Rather, the
magi strate properly perfornmed his function in the investigative

process by assessing the evidence before him and determ ning



probabl e cause to the best of his ability. Thus, even if we apply
hi ndsight to render this determination incorrect, Leon requires
that the fruits of the ensuing search remain adm ssible.

Appel l ant protests that, because the application failed to
specify the particular date in May of the first visit to his
resi dence, good faith reliance under Leon should be disall owed.
However, even if we assune that this visit occurred on the first
day of the nonth, the passage of sone three weeks between the visit
and the issuance of the warrant would not necessarily render the
information gained during this visit stale. W have enphasized
that “[t]he vitality of probable cause cannot be quantified by
sinply counting the nunber of days between the occurrence of the

facts supplied and the issuance of the affidavit.” United States

v. MCall, 740 F.2d 1331, 1336 (4th Cr. 1984) (quoting United

States v. Johnson, 461 F.2d 285, 287 (10th Gr. 1972)). And we

have joined several other courts in enphasizing that findings of
st al eness becone | ess appropriate when the instrunentalities of the

alleged illegality tend to be retained, see United States v.

Farnmer, 370 F.3d 435, 439-40 (4th Cr. 2004), as they do in drug
trafficking.

Thus, the district court nmay well have been correct to
concl ude that the warrant applicati on woul d have supported probabl e
cause had the date of the first visit to appellant’s residence been

specified. At |east we cannot conclude that it would be “entirely



unreasonabl e” for the investigating officers to infer the probable
presence of drugs and paraphernalia in appellant’s apartnment from
the detective's visit earlier in the nonth, even if that visit is
deened to have occurred three weeks prior. In the absence of such
a concl usi on, however, Leon requires that the fruits of the ensuing
search renain adm ssible. See 468 U.S. at 923.

Finally, Ci sneros-Mayoral urges us to fault the detective for
negl ecting to nention that he had returned to the residence on the
sane day he sought a warrant and again detected the snell of
mari j uana. But we have already held that, when an affidavit
ot herw se satisfies Leon, “a court should not refuse to apply the
Leon good faith exception just because the officer fails to include

in[the] affidavit all of the information known to hi msupporting a

finding of probable cause.” Bynum 293 F.3d at 198-99.

Appel  ant’ s argunent nust therefore fail.

[T,
For the foregoing reasons, we find no error in the district
court’s application of Leon.” The judgnent of the district court
is therefore

AFFI RVED

"W therefore find it unnecessary to address appellant’s
contention that his admi ssions to the investigating officers were
fruits of the poisonous tree.



